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QUESTIONS PRESENTED  
 

1. Under a Fifth Amendment categorical 

takings analysis , does a previously 

enacted federal statute constitute a 

òbackground principleó of law under 

Lucas v. South Carolina Coastal 

Council , 505 U.S. 1003, 112 S. Ct. 

2886 (1992), thereby eliminating a 

compensable property interest that 

would otherwise exist as a matter of 

state law ?  

 

2. Can a federal statute preempt, and 

thereby render valueless, a state -

created pro perty right without 

triggering the requirement of paying 

just compensation under the Fifth  

Amendment?  
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PARTIES TO THE PROCEEDING  

 

Petitioners (plaintiffs and appellants below):  

 

ROSS L. BAIR (LISTED PARTY), LYLE K. BAIR, 

BAIR BROTHERS, BAIR FARMS, INC., 

BERGESON FARMS, INC., CEEKAYDEE FARMS 

GENERAL PARTNERSHIP, KEITH B. CHILD; 
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HAMMOND, JERRY HODGES, CHRIS HYER, 

JOHN HYER, M ARK IVERSON, L. SHEFFELS & 

SONS, INC., LEON R. BAKER FARMS, LLC, 
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INC., ALLAN ROBEL, RONALD ROYLANCE 
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PARTNERSHIP, RANDY ROYLANCE, SBS 

FARMS, LLC, TRAVIS STEFFLER, PAUL 
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DUANE MARCUSEN, LUIS  A. MARTINEZ, 
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LARRY SCHAAPMAN, DA VID EDLER, CIRCLE 

D, INC., DIAMOND M, INC., D.  GLEN BAIR, AND 

WASHINGTON STATE DEPARTMENT OF 
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Represented by Bryce J. Wilcox of LUKINS 

& ANNIS, P.S., 717 W. Sprague Avenue, 

Suite 1600, Spokane, WA 99201 . 
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PARTIES TO THE PROCEEDING - Continued  

 

Respondent (defendant and appellee below):  

 

UNITED STATE S OF AMERICA . 

 

Represented by Steven Mager , Trial 

Attorney, Department of Justice, Civil 

Division, Commercial Litigation Branch, 

1100 L Street, N.W., Room 7030, 

Washington,  D.C.  20530. 
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CORPORATE DISCLOSURE STATEMENT  

 

Pursuant to Rule 29.6, Petitioners state as 

follows : 

 

There are no parent corporations and/or any 

publicly held companies that own 10 percent or 

more of the stock of the parties represented by me.  
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OPINIONS BELOW  

 

 The opinion of the United States Court of 

Appeals (Appendix A) is reported at 515 F.3d 1323 

(Fed. Cir. 2008).  The opinion of the Federal Court 

of Claims (Appendix B) is reported at 80 Fed.Cl. 

287 (2007).  The order of the Federal Court of 

Claims (Appendix  C) and order denying the petition 

for rehearing en banc (Appendix D) were not 

reported.    

__________ __________ 

 

STATEMENT OF JURISDICTION  
 

The decision of the United States Court of 

Appeals for the Federal Circuit was filed on 

February 5, 2008.  That Court denied the 

petitionersõ request for rehearing en banc on 

March  31, 2008.  28 U.S.C. § 1254(1) confers 

jurisdiction on this  Court to review on writ of 

certiorari the op inion of the Court of Appeals.  

 

__________ __________ 

 

RELEVANT PROVISIONS INVOLVED  

 The underlying action was brought by 

petitioners pursuant to the Fifth Amendment to the 

Constitution, which reads as follows:  

No person shall be held to answer for a 

capital, or otherwise infamous crime, unless 

on a presentment or indictment of a Grand 

Jury, except in cases arising in the land or 
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naval forces, or in the Militia, when in actual 

service in time of War or public dan ger; nor 

shall any person be subject for the same 

offence to be twice put in jeopardy of life or 

limb; nor shall be compelled in any criminal 

case to be a witness against himself, nor be 

deprived of life, liberty, or property, without 

due process of law; nor shall private property 

be taken for public use, without just 

compensation.  

 

Respondents rely on 7 U.S.C.A. § 7284 , the 

relevant portion of which is as follows:  

 

(d) A security interest obtained by  the 

Commodity Credit Corporation as a result 

of the execution of a security agreement by 

the processor of sugarcane or sugar beets 

shall be superior to all statutory and 

common law liens on raw cane sugar and 

refined beet sugar in favor of the producers 

of sugarcane and sugar beets and all prior 

recorded and unrecorded liens on the crops 

of sugarcane and sugar beets from whi ch 

the sugar was derived.  

 

__________ __________ 

 

STATEMENT OF THE CASE  

 

 Petitioners are growers and producers of sugar 

beets in Washington State (òthe Growersó).  

Appendix A at p. 4 (òAPP ð 4ó) (Bair v. United 

States, 515 F.3d 1323 (Fed. Cir. 2008) ).  They 
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contracted with processor Paci fic Northwest Sugar 

Company (òPNSCó) to process their 2000 sugar beet 

crop into refined sugar.  Id .  The beets were 

delivered for processing on December 1, 2000.  This 

gave the Growers a first priority statutory lien over 

the beets delivered, as well as su gar and proceeds 

from the sale of that sugar, under Washington 

law. 1  Id.   at APP ð 4-5.   

 

Under the contract between the Growers and 

PNSC, if PNS C failed to make a payment under the 

contract, the Growers were entitled to foreclose and 

enforce the lien by a civil action in state court.  Id.  

at APP ð 5.  Payment for the beets was to occur 

over the course of several mon ths, but PNSC only 

made the first 55% of those payments.  Id.  at APP ð

4.   

 

The Commodity Credit Corporation (òCCCó), 

an agency of the United States within the 

Department of Agriculture, makes loans to sugar 

beet processors to support the domestic sugar 

market. Between October 10, 2000 and Feb -

ruary  12, 2001, the CCC issued 21 nonrecourse 

loans to PNSC.  Upon making these loans, the CCC 

acquired a security interest in the refined sugar 

produced by PNSC from the Growersõ beets.  

However, the Growersõ liens necessarily pre-dated 

the CCC loans  and, therefore, had first -in -time 

priority over the CCCõs liens.  Nonetheless, the 

CCCõs loans purportedly received òsuper priorityó 

over the Growersõ liens by virtue of 7 U.S.C. Ä 

7284(d), which provides:  
                                                 

1 RCW 60.13.020. 
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A security interest obtained by the 

Commodity Credit Corporation as a result of 

the execution of a security agreement by the 

processor of sugarcane or sugar beets shall 

be superior to all statutory and common law 

liens on raw cane sugar and refined beet 

sugar in favor of the producers of sugarcane 

and sugar beets and all prior recorded and 

unrecorded liens on the crops of sugarcane 

and sugar beets from which the sugar was 

derived . 

 

Id.  at APP ð 5-6.   

 

 After PNSCõs default, the Growers timely filed 

statements evidencing their processor liens on 

March 22, 2001. 2  Id .  On September 19, 2001, the 

Growers filed suit in Washington  state court 

against both PNSC and CCC, seeking foreclosure of 

their liens and recovery of $8,714,690.00.  Id . at 

APP ð 6.  The Government removed the action to 

the United States District Court for the Eastern 

District of W ashington.  The District Court granted 

summary judgment for the CCC, concluding that 

the plain language of 7 U.S.C. § 7284(d)  afforded 

super priority to the CCCõs liens.  Bair v. Pac. NW 

Sugar Co., No. CS-01-0310, slip op. at 24 (E.D. 

Wash. Feb. 21, 2002).  As a result, the CCC 

recovered $4,540,803.00 of its outstanding loans 

from the proceeds of the remaining processed 

                                                 
2 See RCW 60.13.050 (requiring producers to file liens 

within 20 days of payment due date in order to maintain 

priority over other security interests).  
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sugar.  No sugar or proceeds remained to pay 

PNSCõs debt to the Growers, and their liens were 

rendered worthless.  APP ð 6-7.   

 

 On November 19, 2004, the Growers filed a 

complaint in the United States Court of Federal 

Claims, alleging that application of 7 U.S.C. § 

7284(d) exercised a taking under the Fifth 

Amendment.  The Court of Federal Claims granted 

summary judgment in favor of the G overnment, 

holding that ò[t]he Federal statement created a pre-

existing limitation on the property rights that the 

Growers could acquire under state law.ó  Bair v. 

United States , 80 Fed.Cl. 287 (2007) .  The court 

held, therefore, that the application of the statute 

did not constitute a taking.  APP ð 7.   

 

 The Growers timely appealed to the Federal 

Circuit Court, pursuant to 28 U.S.C. § 1295(a )(3).  

The Federal Circuit affirmed, holding that the 

Growers had no compensable property interest at 

the time  of lien enforcement above the 

Governmentõs super-priority lien interest based on 

federal law.  Central to its conclusion that the 

Growers lacked a compensable property interest in 

their state -law lien s, the Federal Circuit concluded 

that a federal statute can constitute a òbackground 

principleó of law in derogation of state-created 

rights to lien priority.  The Federal Circuit also 

held that state laws that conflict with the federal 

super-priority statute were òpreempted to the 

extent that they could not and did not grant 

appellants any compensable property interest at 

the time of th e lien enforcement above the 
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governmentõs super-priority lien interest based 

upon federal law.ó  APP 10-19. 

 

The Growers believed the Federal Circuitõs 

opinion was in error and in direct contravention of 

Supreme Court precedent and its prior en banc 

decision in Presault v. United States , 100 F.3d 

1525 (Fed. Cir. 1996) , where the Federal Circuit 

expressly held that federal statutes cannot 

constitute òbackground principlesó under Lucas v. 

South Carolina Coastal Council , 505 U.S. 1003, 112 

S. Ct. 2886 (1992). Thus, t he Growers timely filed a 

request for hearing and/or for en banc review.  This 

request was summarily denied on March 31 , 2008. 

 

__________ __________ 

 

REAS ONS FOR GRANTING THE PETITION  

 

The Growers assert that the Governmentõs 

exercise of its super -priority lien rights under 

7 U.S.C. § 7284(d) (òthe super-priority statuteó), 

which destroyed the Growersõ ability to exercise 

their  state -created lien rights, was a compensable, 

categorical taking under the Fifth Amendment.  In 

rejecting the Growers õ claim, the Federal Circuit 

determined that the y had no cognizable property 

rights in their state -law liens because the super -

priority st atute was enacted prior to the time their 

lien rights arose , and further, to the extent state -

law did create such a property right, it was 

preempted.  In sum, the Federal Circuit held that 

the enactment of the super -priority statute 

prevented the Growers f rom ever obtaining a 
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recognized property interest in their state -law 

liens.  

 

Fundamental to the Federal Circuitõs decision 

was a holding that federal statutory law can 

prevent the creation of state -law property rights.  

Relying on Lucas v. South Carolina C oastal 

Council , 505 U.S. 1003, 112 S. Ct. 2886 (1986)  , the 

Federal Circuit found that the òbackground 

principlesó of law encompassed prior enacted 

federal legislation like the super -priority statute.  

The Federal Circuitõs holding rests on a faulty legal 

conclusion that Congress may prospectively 

redefine, and thereby destroy, state -created 

property rights through the enactment of federal 

legislation.  Not only does such an assertion run 

contrary to prior Supreme Court cases and the 

Federal Circuitõs en banc decision in Presault , it 

would effectively permit the Government to 

legislate around the Fift h Amendment by 

redefining what constitutes òproperty.ó  In essence, 

the Federal Circuit held that the Growersõ òbundle 

of rightsó never included a stick representing 

priority because of the previously enacted federal 

statute.  This Court in Nollan v. Calif ornia Coastal 

Commõn, 483 U.S. 825, 834 n.2, 107 S. Ct. 3008 

(1987), described this very notation as a òpeculiar 

proposition.ó 

 

The Fifth Amendment protects òpropertyó from 

being taken by the Government without just 

compensation.  If Congress can preemptively 

eliminate a compensable property interest 

recognized under state law simply by enacting 
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legislation, the protection afforded by the Fifth 

Amendm ent would be in jeopardy.  This Court 

should accept review of this case to clarify that the 

òbackground principlesó in Lucas which can define 

the scope of property rights , do not include 

previously enacted  federal legislation.  

 

The decision of the Federal Circuit Court of 

Appeals regarding the Lucas òbackground 

principlesó  has so far departed from the accepted 

and usual course of judicial proceedings as to  call 

for an exercise of this Court's supervisory power.  

Supreme Court Rule 10(a) .  This is especially 

warranted, as the Federal Circuitõs decision was in 

direct conflict with its prio r, binding en banc 

decision in Presault.  Furthermore, the Federal 

Circuitõs decision conflicted with prior Supreme 

Court decisions or , alternatively, determined an 

important question of federal law which has not 

been addressed by the Supreme Court and sho uld 

be.  Supreme Court Rule 10(c) . 

 

ARGUMENT  

 

A.  State -Law Liens Constitute Prop -

erty Under the Fifth Amendment.  

 

òThe Fifth Amendment prohibits the taking 

of private property for public use without just 

compensation.ó  Palazzolo v. Rhode Island , 533 U.S. 

606, 633, 121 S. Ct. 2448 (2001).  Implicit in this 

analysis is the determination of whether  there is a 

cognizable property interest at stake.  See Conti v. 

United States , 291 F.3d 1334, 1339 (Fed. Cir. 
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2002); Adams v. United States , 391 F.3d 1212, 1218 

(Fed. Cir. 2 004).  The issue here is whether a 

federal statute can prospectively eliminate what 

had been previously recognized under state law as 

a property right.  

 

B.  State Law Defines the Scope of 

òPropertyó Rights Under Fifth  

Amendment.  

 

It is well -established that ò[p]roperty 

interests are created and defined by State law.ó  

Butner v. United States , 440 U.S. 48, 99 S. Ct. 914 

(1979); see also Bd. of Regents of State Colleges v. 

Roth, 408 U.S. 564, 577, 92 S. Ct. 2701 (1972)  

(holding that property rights are òcreated and their 

dimensions are defined by existing rules or 

understandings that stem from an independent 

source such as state lawó); and Phillips v. 

Washington Legal Foundation , 524 U.S. 156, 164, 

118 S. Ct.  1925, 141 L.  Ed. 2d 174 (1998)   

 

This Court has previously recognized that 

states have a òlegitimate and traditional interestó 

in òcreating and definingó property interests.  

Aquilino v. United States , 363 U.S. 509, 513-14, 80 

S. Ct. 1277 (1960).  This Court in Aquilino  

recognized that òin the application of a federal 

revenue act, state law controls in determining the 

nature of the legal interest which the taxpayer had 

in the property.ó  The Court held that this 

"approach strikes a proper balance between the 

legitimate a nd traditional interest which the State 

has in creating and defining the property interest 
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of its citizens, and the necessity for a uniform 

administration of the federal revenue statutes."  Id . 

at 514; see Ruckelshaus v. Monsanto Co. , 

467 U.S. 986, 1003, 104 S. Ct.  2862 (1984) (holding 

that intangible property rights òprotected by state 

law are deserving of the protection of the Takings 

Clauseó), and Logan v. Zimmerman Brush Co. , 

455 U.S. 422, 430-431, 1025 S. Ct.  1148 (1982) 

(hallmark of property òis an individual entitlement 

grounded  in state lawó). 

 

òA common idiom describes property as a 

ôbundle of sticksõ - - a collection of individual rights 

which, in certain combinations, constitute property.  

State law determines which sticks are in a 

personõs bundle.ó  United States v. Craft , 

535 U.S. 274, 122 S. Ct.  1414 (2002) (emphasis 

added).  One of the most essential sticks in the 

Growersõ bundle of rights is lien priority.  When 

this right was taken, t heir liens were rendered 

valueless.  If a regulation destroys an essential 

stick in the bundle of rights, just compensation 

must be paid under the Fifth Amendment.  See 

Kaiser Aetna v. United States , 444 U.S. 164, 176 

(1979) (recognizing that the regulation destroyed 

òone of the most essential sticks in the bundle of 

rightsó); see also Hodel v. Irving , 481 U.S. 704 

(1987). 

 

The Federal Circuit cite d to Craft  and  

United States v. Kimbell Foods , 440 U.S. 715, 99 S. 

Ct. 1448 (1979) , in support of the proposition that 

federal law determines what constitutes òpropertyó 

for purposes of applying federal statutes.  However, 
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this does not alter the fact that state law 

determines what is òpropertyó for purposes of 

applying the Fifth  Amendment.   Federal law does 

not  determine what constitutes òpropertyó under 

the Fifth Amendment.  

 

C. Growers õ Valid, State -Created 

Liens Which Pre -Dated the Gov -

ernmentõs Liens Were Taken 

Without Just Compensation.  

 

Under Washington law, the Growers ea ch 

possessed a compensable property interest in their 

Washington state processor liens.  It was 

undisputed below that the Growers have valid state 

law liens under RCW 60.13.020 , which were prior 

in time to the Governmentõs liens.   Nor  was it 

challenged that liens arising under state law are 

compensable property interests for purposes of the 

Fifth Amendment.  See Armstrong v. United 

States, 364 U.S. 40, 49, 80 S. Ct. 1563 (1960)  

(holding that the Governmentõs destruction of 

subcontractor liens was a compensable taking); 

Shelden v. United States , 7 F.3d 1022 (Fed. Cir. 

1993) (Governmentõs acquisition of state-law 

mortgage rights constituted a taking); Murray v. 

United States , 817 F.2d 1580 (Fed. Cir. 1987)  

(Governmentõs foreclosure of tax liens, which 

resulted in the loss of mortgage interests, was a 

compensable property interest); In re Metmor 

Financial, Inc. , 819 F.2d 444 (4th Cir. 1987)  

(forfeiture of property under RICO statute to 

government, which deprived mortgage holders of 
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their right to enforce their interests, constituted a 

taking).  

 

 The seminal case on the applicability of the 

Fifth Amendment takings analysis to state law 

liens is Armstrong , 364 U.S. at 49, 80 S. Ct.  1563, 

4 L.  Ed. 2d 1554 (1960), where th is Court found the 

extinguishing of an individualõs lien rights to be a 

compensable taking under the Fifth Amendment. 

Th is Supreme Court held that the liens ref lected 

compensable property interests within the meaning 

of the Fifth Amendment that were taken by the 

United States.  Id . at 43-47.  In reaching this 

holding, th is Court recognized that before the 

Government acquired the vessels, the 

subcontractors had valid liens under state law.  Id . 

at 46.  òBefore transfer these liens were enforceable 

by attachment against both the hulls and all 

materials.  After transfer to the United States the 

liens were still valid, but the y could not be enforced  

. . . .  The result of this was a destruction of all 

[subcontractorsõ] property rights under their liens, 

although, as we have pointed out, the liens were 

valid and had compensable value .ó  Id . at 46 

(internal citation omitted) (emphasis added).  

 

D.  Lucas  òBackground Principlesó 

Do Not Include Federal Statutes.  

 

In holding  that the Growers had no 

compensable property interest in their state -law 

liens, the Federal Circuit relied heavily on the 

òbackground principlesó of law language in Lucas. 

There, this Court clarified that in a categorical 
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taking, an individualõs state-created property rights 

may be limited by the òbackground principles of 

state la w.ó  Lucas, 505 U.S. at 1029.  Under this 

principle, no compensable taking occurs if 

restrictions on property were implicit in existing 

state  ònuisance and property laws.ó  Id . at 1030.  

Accordingly, in determining whether a 

compensable property interest exists, t he only 

relevant inquiry is whether there are restrictions 

on the property interest that òinhere in the title 

itself, in the . . . background prin ciples of the 

stateõs law of property and nuisance already 

placed upon land ownership.ó  Lucas, 505 U.S. at 

1029 (emphasis added). 

 

The òrelevant background principlesó 

discussed by the Court in Lucas were only those 

existing under state law.  As the Court held, this is 

because state laws òdefine the range of interests 

that qualify for protection as ôproperty õ under the 

Fifth (and Fourteenth) amendments.ó  Id . at 1031.  

Indeed, Lucas cautioned against using legislatively 

decreed background principles.   

 

In discussing regulations that prohibit all 

economically beneficial use of property, the Cour t  

held that any òlimitation so severe cannot be newly 

legislated or decreed (without compensation), but 

must inhere in the title itself, in the restrictions 

that background principles of the Stateõs law of 

property and nuisance already place upon the land 

ownership.ó  Id . at 1029.  
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Contrary to the Federal Circuitõs holding, 

nothing in Lucas  suggests that  federal law can be 

used to redefine state property in terests.  Using 

federal law to define what òsticksó are included in 

the òbundleó of state-created property rights would 

impermissibly allow the Government to avoid the 

Fifth  Amendment by altering the characteristics of 

òproperty.ó  If such a rule were adopted, all state -

created property interests would be in jeopardy if 

the Government decided, as it did here, to redefine 

what constitutes òproperty.ó  

 

Within the discussion of compensable 

property interests in Lucas, this Court looked to 

òôexisting rules or understandings that stem from 

an independent source such as state lawõ to define 

the range of interests that qualify for protection as 

ôpropertyõ under the Fifth and Fourteenth 

Amendments.ó  Id . at 1030 (quoting  Board of 

Regents of State Colleges, 408 U.S. at 577), and 

citing  Monsanto , 467 U.S. at 1011 -1012, and 

Hughes v. Washington ,  389 U.S. 290, 295, 88 S. Ct. 

438 (1972) (Stewart, J., concurring).  Th e authority 

cited in Lucas supports the Growersõ argument.  
 

In Board of Regents , this Court held that 

ò[p]roperty interests, of course, are not created by 

the Constitution.  Rather they are created and their 

dimensions are defined by existing rules or 

understandings that stem from an independent 

source such as state law -rule s or understandings 

that secure certain benefits and that support 

claims of entitlement to those benefits.ó  Id . at 577 

(emphasis added).  There is no mention of federal 
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law.  Simi larly, this Courtõs citation to the 

concurring opinion in Hughes illustrates the same: 

òSurely it must be conceded as a general 

proposition that the law of real property is, under 

our Constitution, left to the individual States to 

develop and administer. ó  Hughes, 389 U.S. at 295 

(Stewart, J. Concurring).  Monsanto , the final case 

cited in Lucas, also dealt with state -created trade 

secrets.  Monsanto , 467 U.S. at 1011 -1012. 
 

Lucas is clear that only state law is relevant 

in defining òbackground principlesó and the range 

of interests that qualify for protection as 

compensable property.  Nonetheless, the Federal 

Circuit asserts that Lucasõ reference to Scranton v. 

Wheeler , 179 U.S. 141, 163, 21 S. Ct. 48 (1900) , 

shows this Court also intended to incorporate 

federal law into the òbackground principlesó 

analysis.  Scranton  does not appear to stand for 

this proposition.  
 

In Scranton , th is Court held that no taking 

existed because the riparian ownerõs title òwas 

acquired subject to the rights which the public have 

in the navigation of such waters.ó  Scranton , 179 

U.S. at 163.  However, the pre -existing rights cited 

in Scranton  also existed under Michigan law.   

 

òBut it is equally settled in [Michigan] that 

the rights of the riparian owner are subject to 

the public easement or servitude of navigation.  

So that, whether title to the submerged lands of 

navigable waters is in the state or in the 

riparian owners, it was acquired subject to the 
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rights which the public have in the navigation 

of such waters.ó   

 

Id . at 163 (citations to Michigan case authority 

omitted).  
 

Accordingly, when the Court in Lucas cited 

to Scranton  for the proposition that the government 

could òassert a permanent easement that was a 

pre-existing limitation upon the landownerõs title,ó 

it did so for the purpose of confir ming the stateõs 

role in defining property rights.  The fact that the 

Court in Lucas cited to page 163 of Scranton , the 

page where the above -quoted language appears 

recognizing that the  navigation servitude was 

created and recognized under state law , illustrates 

that Scranton  does not stand for the proposition 

that federal law can independently create such a 

servitude.  For this reason alone, Lucas cannot be 

read as standing for such a proposition. 3 
 

In Ruckelshaus  v. Monsanto Co. , 467 U.S. at 

1011-1012, a partial regulatory takings case, the 

Supreme Court consi dered whether a federal 

statute limited state property rights.  Monsanto  

involved the mandatory disclosure, under federal 

law, of trade secrets protected by state law.  

Contrary to the Federal Circuitõs characterization, 
                                                 

3 Further, as Scranton  dealt with issues relating to 

Congressõ broad Commerce Clause powers, which create its 

authority ove r navigation, the Growers do not believe this 

Court in Lucas intended to incorporate all federal law into 

òbackground principlesó by a mere passing reference to the 

case, especially when the Court spent considerable time 

addressing òbackground principlesó created by state law.  
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Monsanto  did not deal with pre -existing rights 

created under federal law that were described as 

òbackground principles.ó  Rather, it dealt with 

òintangible property rights protected by state law ó 

and that to the extent Monsanto possessed such a 

right òunder Missouri law , that property right is 

protected by the Takings Clause of the Fifth 

Amendment.ó  Monsanto , 467 U.S. at 1003-1004 

(emphasis added). 
 

The Government in Monsanto  urged the 

Court to òto view the situation not as a taking of 

Monsantoõs property interest in trade secrets, but 

as a ôpre-emptionõ of whatever property rights 

Monsanto may have had in those trade secrets.ó  

Monsanto , 467 U.S. at 1012 .  In rejecting this 

argument, the court held:  

This argument proves too much.  If Congress 

can "pre-empt" state property law in the 

manner advocated by EPA, then the Taking 

Clause has lost all vitality.  This Court has 

stated that a sovereign, "by ipse di xit, may 

not transform private property into public 

property without compensation . . .  This is 

the very kind of thing that the Taking 

Clause of the Fifth Amendment was meant 

to prevent."  

 

Id.  (citations omitted).  

 

Because some value remained in Monsantoõs 

trade secrets even after disclosure, the Court used 

a partial takings analysis.  It held that Monsantoõs 

trade secrets were òtakenó to the extent it had a 
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reasonable investment -backed expectation that 

they remain confidential.  Conv ersely, the Court 

found that trade secrets were not taken if disclosed 

when legislation was in effect that did not 

reasonably provide assurances of confidentiality.  

The Court explained its rationale as follows: òa 

voluntary submission of data by an applic ant in 

exchange for the economic advantages of 

registration can hardly be called a taking.ó  Id . at 

1007.  That is to say, no takings existed after 

enactment of the legislation, not because state 

property rights were thereby redefine d and 

eliminated, but because Monsanto voluntarily 

relinquished its property rights in its trade secrets 

by disclosing them to the EPA in exchange for a 

valuable government benefit.   Monsanto  is 

inapplicable here because the Growers never 

received their òvaluable government benefit ó in 

exchange for super -lien priority afforded to the 

Government.  

 

Monsanto  was explained by th is Court in 

Nollan  v. California Coastal Commõn, 483 U.S. 825, 

833, 107 S. Ct.  3008 (1987).  In Nollan , th is Court 

rejected a lower courtõs use of a òconstructive 

noticeó rule as destroying a land ownerõs property 

interest for purposes of a takings analysis.  Nollan , 

483 U.S. at 833.  Th is Court held that the Nollansõ 

reasonable expectations were not defeated merely 

because they purchased land long after the 

Commission had begun conditioning building 

permits on agreeing to access easements.  Nollan , 

483 U.S. at 833  n.2. 
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Justice Brennanõs dissent in Nollan  

emphasized that the agency had imposed similar 

conditions on forty -three of the Nollansõ neighbors, 

thereby putting the Nollans òon noticeó that lateral 

access to the beach would be a condition of 

approval.  Nollan , 483 U.S. at 857 -58 (Brennan, J., 

dissenting).  In support of his dissenting view, 

Justice Brennan relied upon Monsanto , utilizing 

the same logic advanced by the Federal Circuit 

below.  In response, the majority observed that 

Justice Brennan cited Monsanto  òas support for the 

peculiar proposition  that a unilateral claim of 

entitlement by the government can alter property 

rights.ó  Nollan , 483 U.S. at 833 n.2 (emphasis 

added).   

 

Nol lan  confirmed that , in Monsanto , the 

Takings Clause was not violated by the federal 

statute because , in exchange for trade secret 

disclosure, the statute provided the òvaluable 

Government benefitó of obtaining registration of an 

insecticide.  Because there was a voluntary 

exchange between Monsanto and the Government 

(trade -secret information for a Government 

benefit), there was no taking.  Unlike Monsanto , 

the Court in Nollan  concluded that the right to 

build on oneõs own property, even though it may be 

limited by regulation, òcannot remotelyó be 

described as a ògovernmental benefit.ó  Thus, the 

court found the òvoluntary exchangeó in Monsanto  

was not present.  Nollan , 483 U.S. at 833 n.2. 

 

Monsanto  was also discussed by three 

concurring justices in Presault  v. ICC , 494 U.S. 1, 
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22-23, 110 S. Ct.  914 (1990) (JJ. OõConnor, Scalia, 

and Kennedy concurring).  In Presault , th is Court 

considered the impact of regulations enacted by the 

ICC on state law.  Citing Monsanto , the concurring 

justices noted that òalthough the Commission's 

actions may pre -empt the operation and effect of 

certain state laws, t hose actions do not displace 

state law as the traditional source of the real 

property interests .ó  Id . (emphasis added).  The 

Court observed that the ICCõs actions could result 

in the elimination of state property interests.  òAny 

other conclusion would convert the ICC's power to 

pre-empt conflicting state regulation of interstate 

commerce into the power to pre -empt the rights 

guaranteed by state property law, a result 

incompatible with the Fifth Amendment .ó  Id . 

(emphasis added). 

 

More recently, in Palazzolo, th is Court 

considered whether the post -regulation acquisition 

of property affected by wetland regulations was 

òfataló to the plaintiffsõ partial regulatory takings 

claim.  Id . at 612-13.  The State asserted that Lucas 

òstands for the proposition that any new regulation, 

once enacted, becomes a background principle of 

property law which cannot be challenged by those 

who acquire title after enactment.ó  Id . at 629.  

While the Court did not need to resolve when a 

legislative enactment òcan be deemed a background 

principle of state law,ó it did note that a regulation 

that would be otherwise unconstitutional absent 

compensation òis not transformed into a 

background principle of the Stateõs law by mere 

virtue of the passage of time.ó  Id .  at 629-630.  Th is 
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Court h eld that such a relative standard would be 

incompatible òwith our description of the concept in 

Lucas, which is explained in terms of those 

common, shared understandings of permissible 

limitations derived from a Stateõs legal tradition.ó  

Id . at 630.  Further, th is Court held that a taking s 

claims òis not barred by the mere fact that é title 

was acquired after the effective date of the state -

imposed restric tion.ó  Id.  at 630.   
 

The Courtõs repeated reference in Palazzolo 

to background principles of òstate lawó under Lucas 

confirms that it did not intend to include federal 

law into limiting background principles:  
 

So, the argument goes, by prospective 

legislation the State  can shape and define 

proper ty rights and reasonable investment -

backed expectations, and subsequent owners 

cannot claim any injury from lost value.  

After all, they purchased or took title with 

notice of the limitation.   

The State  may not put so potent a Hobbesian 

stick into the Loc kean bundle. . . .Were we to 

accept the Stateõs rule, the post -enactment 

transfer of title would absolve the State  of its 

obligation to defend any action restricting 

land use, no matter how extreme or 

unreasonable.  A state would be allowed, in 

effect, to put an expiration date on the 

Takings Clause.  This ought not to be the 

rule.  

 

Id.  at 613.  For this reason, the Court held that a 
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òlaw does not become a background principle é. by 

enactment itself.  Lucas did not overrule our 

holding in Nollan  éó  Id.  at 630.  

 

In Presault v. United States , 100 F.3d 1525 

(Fed. Cir.  1996) (en banc), the Federal Circuit 

sitting en banc considered whether the 

Governmentõs conversion of a long unused railroad 

right -of-way to a public recreational hiking trail 

under authority of the federal Rails -to-Trails Act 

constituted a taking.  The Government in Presault  

argued tha t the federal Rails -to-Trails Act, in place 

since 1920, formed part of the òbackground 

principles of state law,ó for purposes of a 

categorical takings analysis under Lucas.  Id . at 

1538.  And, as a consequence, the Presaults  

 

òshould have anticipated that at some time 

in the future the Government might exercise 

its general regulatory powers in a way that 

could frustrate the Presaultõs interest[s]. . . . 

[T]he Presaults cannot complain that 

anything was taken from them; the title 

acquired by the Presaults in effect has been 

modified by the history of federal regulatory 

enactments.ó   

 

Id . at 1539.  

 

Specifically, relying on Lucas, it was argued 

in Presault  that there was ònothing to preclude the 

use of federal law as well as state law in selecting 

the relevant ôbackground principles.õó  Id . at 1539.  

The Federal Circuit, however, held that òLucas 
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provides no such support,ó therefore expressly 

rejecting the exact ruling made by the Federal 

Circuit Panel in this case:  

 

Nothing in Lucas suggests that the 

background principles of a state's property 

law include the sweep of a century of federal 

regulatory legislation, and indeed much of 

what the Supreme Court said then, as well 

as in Presault II , about property rights 

indicates to the cont rary.  

Id . at 1538-39.  The argument was òrejected 

categorically.ó  Id . at 1540.  

 

E.  Prior Federal Circuit Takings 

Cases Do Not Support the 

Proposition Adopted by the 

Federal Circuit in This Case.  

 

In its decision below, t he Federal Circuit 

cited several of its prior decisions in support of its 

holding that òfederal statutes can constitute 

ôbackground principlesõ that inhere in the title to 

property interests arising after its enactment.ó  

Specifically, the Federal Circuit cited Air Pegasus 

of D.C. v. United States , 424 F.3d 1206 (Fed. Cir. 

2005); American Pelagic Fishing Co v. United 

States, 379 F.3d 1363, 1379 (Fed. Cir. 2004) ; Colvin 

Cattle Co. v. United States , 468 F.3d 803, 807 (Fed. 

Cir. 2006) ; Maritrans v. United States , 342 F.3d 

1344, 1352 (Fed. Cir. 2003) ; and M & J Coal Co. v. 

United States , 47 F.3d 1148 (Fed. Cir. 1995) .  

Notably, each of these cases rely on Lucas, and its 
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passing reference to Scranton , as the sole support  

for the stated proposition.  As discussed, the pre -

existing limitation at issue in Scranton  was one 

recognized under Michigan law and the citation to 

its holding in Lucas confirms that òbackground 

principlesó are created by state law.  As such, there 

is no Supreme Court support for the cited Federal 

Circuit cases.  Additionally, as discussed, these 

cases directly conflict with the Federal Circuitõs en 

banc decision in Presault , which held that federal 

law is not part of the Lucas òbackground 

principles.ó  Given that the Federal Circuit 

determines most Fi fth Amendment takings cases, 

the Court should use his case to clarify the scope of 

property rights protected by the Fifth Amendment.  
 

Notably, d iscussing an issue virtually 

identical to the one presented here, th e Federal 

Circuit in Presault  considered and rejected M & J 

Coal Co. v. United States , 47 F.3d 1148 (Fed. Cir. 

1995), a case relied upon by the Panel, and 

California Housing Sec., Inc. v. United States , 959 

F.2d 955 (Fed. Cir. 1992) .  These cases were cited 

òas evidence that federal regulatory law generally 

modifies state property rights, and renders state -

created property rights unenforceable  and 

noncompensable.ó  Presault , 100 F.3d at 1539.  

Rejecting this view, the Federal Circuit sitting en 

banc held that , in both cases, what was at issue 

was the reasonableness of the Govern mentõs 

actions in enforcing the law.  No taking was found 

in M & J Coal  and California Housing  because òno 

one has a property right to violate the law.ó  Id . at 

1539.  Thus, the court in Presault  rejected the 
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argument that pre -existing federal law could 

modify state -created property rights.   Despite this 

binding holding, the Federal Circuit Panel in this 

case failed to apply it here.  

 

The Federal Circuit also cited Air Pegasus in 

support of this holding .  In Air Pegasus , the court 

considered a claim that property rights in 

continued operation of a heliport business were 

extinguished by Federal Aviation Administration 

restr ictions passed after 9/11.  First, the case is 

distinguishable because it was decided on the 

exclusive basis that the plaintiffõs interests were 

òfrustrated,ó as opposed to completely eliminated, 

as here.  Id . at 1216.  Thus, the cou rt found no Fifth 

Amendment issue.  

 

In dicta, however, the court went on to opine 

that the plaintiff could not have asserted an 

ownership in navigable air space in any case.  It 

noted that òlong-standing federal property lawsó 

have precluded private owners hip of navigable air 

space for more than 50 years, and that the 

Government had always maintained exclusive 

sovereignty over air spaces.  Id . at 1218.  The 

courtõs opinion was not based on the idea that a 

single, newly enacted federal  statute could redefine 

state property rights . Rather, the holding was 

based on the idea that air space had never been 

subject to private ownership and , thus, no such 

property interest could have ever existed.  Id . at 

1217-18.  This holding is consistent with Lucas.  

Because the Government has the exclusive right 

under federal law to grant property rights in air 
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space, regulations concerning such federally -

created interests did  not vi olate the Fifth  

Amendment.   

 

The Government below cited Abrahim -Youri , 

139 F.3d 1462 (Fed Cir. 1997) , in support of its 

position.   In that case, the plaintiffs sought just 

compensation for the alleged òtakingó of their 

choses in action against Iran by the Governmentõs 

settlement of their claims with Iran.  Id . at 1463.  

The Federal Circuit explained and extended the 

Courtõs ruling in Lucas, holding that because the 

property rights in question arose òthrough 

consensual international transactions,ó plaintiffs 

should have anticipated that the Government had 

the correlative power to restrict such property 

in terests, and that no taking occurred.  Id . at 1468.  

As the property rights at issue were not created 

under state law, Abrahim -Youri , does not resolve 

the question now before this Court.  

 

American Pelagic Fishing  was also cited by 

the Federal Circuit below for the proposition that a 

federal statute can constitute a òbackground 

principleó that inheres in the title to the property.  

However, American Pelagic Fishing , like the other 

cases relied upon by the Federal Circuit, addressed 

a federal act that itself was premised upon the 

historical right of the sovereign, state or federal, to 

control waters.  òThe Magnuson Act is consistent 

with the historical ro le played by the sovereign, 

state or federal, with respect to waters.ó  Id.  at 379 

F.3d at 1379. As early as 1876, the Supreme Court 

concluded that:  
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[t]he principle has long been settled in this 

Court, that each State owns the beds of all 

tide -waters within its jurisdiction, unless 

they have been granted away.  In like 

manner, the States own the tide -waters 

themselves, and the fish in them, so far as 

they are capable of ownership while running.  

 

Id . at 379 (quoting  McCready v. Virginia , 94 U.S. 

391, 394, 24 L.Ed. 248 (1876)).  Like the other cases 

cited by the Federal Circuit below, the property 

rights at issue in American Pelagic Fishing  were 

not created under state law .  The case is therefore 

distinguishable from the Growersõ state-created 

processor liens that were abrogated by the super -

priority statute.  

 

The string of cases cited by the Federal 

Circuit do not stand for the broad proposition that 

pre-existing federal law may eliminate interests 

that òotherwise might be deemed a cognizable 

property interestó under the Fifth  Amendment.  

Rather, they hold that the Government may, in 

certain instances, limit property interests that 

arise by operation of federal law.  No case c ited by 

th is Court or the  Federal Circuit have held  that 

federal law can limit state -law property 

interests .  In fact, this proposition has been 

rejected by this Court.  

 

F.  Bankruptcy Cases Construing 11 

U.S.C. § 522 Do Not Alter the 

Outcome Here.  
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There is a significant difference, with respect 

to the Bankruptcy power, between property and 

contract rights.  Webber v. Credithrift , 674 F.2d 

796, 802 (9th Cir. 1982) .  In the bankruptcy 

context, property rights enjoy protection under  the 

Fifth Amendment.  United States v. Security 

Industrial Bank , 459 U.S. 70, 103 S. Ct.  407 (1982); 

Louisville Joint Stock Land Bank v. Radford , 296 

U.S. 555, 55 S. Ct. 854 (1935) .  On the other hand, 

Congress is not prohibited from passing laws that 

impair the obligation of contracts.  òIn fact, the very 

essence of bankruptcy law is the modification of 

contractual obligations.ó  Webber, 674 F.2d at 802; 

see also Hanover Natõl Bank v. Moyses, 186 U.S. 

181, 188, 22 S. Ct. 857 (1902) (holding that the 

bankruptcy power òincludes the power to discharge 

the debtor from his contracts) .ó  In contrast to other 

rights, contracts are made òsubject to constitutional 

power in the Congress to legislate on the subject of 

bankruptcies.ó  Wright v. Union Central Life Ins. 

Co., 304 U.S. 502, 516 (1938). 

 

Pursuant to the Contract Clause, federal 

bankruptcy legislation may permissibly impair a 

secured creditorõs contract rights, thus rendering 

most bankruptcy legislation constitutional.  

However, bankruptcy legislation that impacts the 

secured creditorõs property interest  in the 

collateral must also pass the Fifth Amendmentõs 

prohibition against takings.  If such legislation 

results in a taking of the secured creditorõs property 

rights, just compensation is required.   
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The Federal Circuit also referenced  this 

Courtõs decision in United States v. Security 

Industrial  Bank , 459 U.S. 70, 77-78, 103 S. Ct.  407 

(1982), in support o f its holding that federal law 

can define the scope of a state -created property 

interest.  In Security Industrial Bank , th is Court 

considered whether retroactive application of 

Section 522 of the Bankruptcy Code resulted in a 

taking.  In doing so, th is Court declined to declare 

whether either a prospective or retroactive 

application of Section 522  resulted in a taking.  

Instead, th is Court took a much narrower 

appr oach, focusing on whether Congress intended 

for the retroactive application of Section 522 .  This 

Court ultimately held:  

Accordingly, in the absence of a clear 

expression of Congress' intent to apply 

§ 522(f)(2) to property rights established 

before the enactment date, we decline to 

construe the Act in a manner that could in 

turn call upon the Court to resolve difficult 

and sensitive questions arising out of the 

guarantees of the Takings Clause.  

 

Id . at 82.  

 

While th is Court did not rule on the 

prospective application of Section 522 , it did reject 

a contention raised by the Government that 

contract rights , which are subject to impa irment 

in bankruptcy, are afforded the same level of Fifth 

Amendment protection as property rights .  The 

Government made this argument in Security 



-30- 

 

 

Industrial Bank  in an attempt to show that Section 

522 was valid and that no taking occurred.  In 

rejecting the Governmentõs position, the Court held 

that a creditorõs contract right to payment is quite 

different than the creditorõs right in the collateral 

securing the debt:  

It may be readily agreed that §  522(f)(2)  is a 

rational exercise of Congress' authority 

under Art.  I,  § 8, cl. 4, and that this 

authority has been regularly construed to 

authorize the retrospective impairment of 

contractual obligations.  Such agreeme nt 

does not, however, obviate the additional 

difficulty that arises when that power is 

sought to be used to defeat traditional 

property interests. The bankruptcy power is 

subject to the Fifth Amendment's prohibition 

against taking private property without 

compensation.  Thus, however "rational" the 

exercise of the bankruptcy power may be, 

that inquiry is quite separate from the 

question whether the enactment takes 

property within the prohibition of the Fifth 

Amendment.  

The Government apparently contends tha t 

because [prior Supreme Court] cases defined 

"property" for purposes of the Due Process 

Clause sufficiently broadly to include rights 

which at common law would have been 

deemed contractual, traditional property 

rights are entitled to no greater protection  

under the Takings Clause than traditional 

contract rights.  It argues that "bankruptcy 
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principles do not support a sharp distinction 

between the rights of secured and unsecured 

creditors."  However "bankruptcy prin -

ciples" may speak to this question, our 

cases recognize, as did the common law, 

that the contractual right of a secured 

creditor to obtain repayment of his debt 

may be quite different in legal 

contemplation from the property right of 

the same creditor in t he collateral.   

 

Id . at 74-75 (internal citations omitted) (emphasis 

added). 

 

By making the distinction between contract 

and pr operty rights in bankruptcy, this Court laid 

the foundation for the appropriate a nalysis of 

whether prospective application of Section 522  

constitutes a taking.  That is, while Congressõ grant 

of constitutional authority permits it to enact 

bankruptcy legislation that impairs contracts, it 

does not authorize Cong ress to legislatively take 

property without compensation.  Nowhere in its 

opinion did th is Court suggest that Congress could 

eliminate state -created property rights by enacting 

bankruptcy legislation.  Even if such a holding 

could be inferred, it would hav e to be viewed as 

overruled by Nollan , where the Court rejected the 

òpeculiar propositionó that the Government could 

alter property rights by making a unilateral claim 

of entitlement.  In effect, if Section 522  is construed 

as redefining state property rights, as opposed to 

limiting contract rights, the Government would 

have accomplished precisely what Nollan  said it 
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could not.  

 

Citing Security Industrial Bank , the Sixth 

Circuit confirmed the proper takings analysis in a 

bankruptcy lien case.  In American Financial 

Services v. Nichols , 440 F.3d 850, 854 (6th 

Cir.  2006), the court recognized that secured 

creditors have two types of rights: òthe contractual  

right to obtain repayment of its debt with a fair 

rate of return in the form of interest payments and 

the property right  the creditor has in the collateral 

that secures the debt.ó  Id . at 854 (emphasis in 

original).  The Sixth Circuit found that òthese two 

types of rights together constitute the ôbundle of 

rightsõ held by the secured creditor.ó  Id .  After 

making this observation, the court held that 

bankruptcy laws have long been construed to 

authorize the impairment of contractual 

obligations.  Id .  But it also recognized that the 

power of the bank ruptcy laws is limited by the 

Fifth Amendment.  òThis distinction creates the 

also long-recognized tension between permitting 

the impairment of contractual obligations while 

maintaining the integrity of property rights.ó Id . 

 

After making the aforementioned observa -

tions, the court in Nichols  recounted the Supreme 

Courtõs holding in Armstrong , focusing on the fact 

that there was a òtotal destructionó of the sub-

contractorõs liens and that the liens were 

compensable property subject to taking and not a 

òmere consequential incidenceó of a valid regulatory 

measure.  Nichols , 440 F.3d at 84.  The court then 

held:  
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While the bankruptcy laws allow inter -

ference with contractual arrangements and 

some diminution of property rights, if the 

interference goes so far as to constitute òtotal 

destructionó of the value of the property held 

by a creditor, it violates the Fifth 

Amendment  and may not stand.  

 

Id . (emphasis in original).   

 

Nichols  confirms that whether it be 

bankruptcy legislation ( Security Industrial Bank)  

or sovereign immunity ( Armstrong ), when a 

creditorõs property interest  in the collateral, as 

opposed to their contractual right to repayment, is 

òtotally destroyed,ó there is a compensable taking.  

This is entirely consistent with the rationale of 

Security Industrial Bank  and the cases cited above 

discussing the Governmentõs inability to redefine 

state -created property rights.   

 

G. The Federal Circuit Erred in 

Using Pre -emption to Justify the 

Taking of the Growersõ Liens.  

 

The Federal Circuit held that the Growers õ 

state -law liens were òpreempted to the extent that 

they could not and did not grant appellants any 

compensable property interest at the time of the 

lien enforcement above the governmentõs super-

priority lien interest based upon federal law.ó   This 

is in direct conflict with this Courtõs holding in 

Monsanto  and the Federal Circuitõs en banc 

decision in Presault . 
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This Court has expressly held that actions 

within the Government õs power are still subject to 

the Takings Clause.  See Kaiser Aetna , 444 U.S. at 

174 (òThere is no question but that Congress can 

assure the public a free right of accessé.Whether a 

statute or regulation that went so far exacted a 

taking,  however, is an entirely separate question.ó).   

 

In Monsanto , th is Court rejected the same 

lien priority argument based upon preemption 

currently made by the Government:  

 

EPA encourages us to view the situation not 

as a taking of Monsanto's property interest 

in the trade secrets, but as a 'preemption' of 

whatever property rights Monsanto may 

have had in those trade secrets. . . . Thus, it 

is said, the Supremacy Clause dicta tes 

that the scheme not vary depending on 

the property law of the State in which 

the submitter is located.   This argument 

proves too much.   If Congress can 

preempt state property law in the 

manner advocated by EPA, then the 

Taking Clause has lost all vital ity .  This 

Court has stated that a sovereign, by ipse 

dixit, may not transform private property 

into public property without compensation.  

This is the very kind of thing that the Taking 

Clause of the Fifth Amendment was meant 

to prevent.  

 




